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1708. The teftimony may be of fuch 2 nature, as not to admit of all
s~ its force being reduced to the form of a depofition.

With relpeét to a difclofure of the faéts, which depend on
the teftimony of the witnefs, we think that it is not regularly
in our power to.compel it 5 and, even if we had the power, it
might be effentially wrong, in many cafes, to exercife-it.

Nor, do I think, that, becaufe this is a cafe of eje€tment,
the Court fhould be lefs fcrupulous in ordering the trial to pro-
ceed : for, it muft be recolletted, that the Defendant is, at pre-
fent, in poflefion of the premifes, but will be evicted, if the
caufe is decided againft him. ’

Upon the whole, the Court cannot, perhaps, lay down a ge-
neral rule, for the continuance of caufes; but muft, under
the circumftances of each cafe, take care that injuftice is not
done, either by precipitate trials, or wanton delays. In the

- prefent inftance, there appears to be a fair ground for the pofts
ponement ; and, therefore,
Let the caufe be continued.

April Term, 1798,
——
Prefent, Cuase and PeTERs, Fuffices:

"The Unrrep STaTES verfus WORRALL.

YHE defendant was charged with an atterapt to bribe
Tench Coxe, the Commuffioner of the Revenue; and the
inditment, containing two counts, fet forth the cafe as follows:
¢ 'The Grand Inqueft of the United States of America, for the
Pennfylvania Diftrilt, upon their refpeéiive oaths and affirma-
tions do prefent-—That whereas on the 13th day of May 1793,
it was enated by the Senate and Houfe of Reprefentatives of
the United States of America, in- Congrefs aflfembled 3 ¢¢'that as
{oon as the jurifdiction of fo much of the headland of Cape.
Hatteras, in the State of North Carolina, as the Prefident of the
“United States thall deem fufficient and meft proper for the con-
venignce
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venience. and accommodation of a light houfe, fhall have been 1798+

ceded to the United Stetesy it fhall be the duty of the Secretary v
of the Treafury to provide by contra&, which fhall be approved
by the Prefident of the Unized States, for building a light-houfe
thereon of the firft rate: And alfo, ¢that the Secretary of the
Treafury be authorized to provide by contract, which thall be
approved by the Prefident of the United States, for building on
an ifland in the harbour of Occacock, called Skell Cafile, a light-
ed beacon of a wooden frante, §5 feet high, to be 22 feet at
the bafe, and to be reduced gradually to 12 fect at the top, ex-
clufively of the lantern, which fhall be. made to contain one
large lamp with four wicks, and for furnithing the fame with
all neceffary fupplies. - Provided, that no fuch lighted beacon
thall be erectéd, until a ceffion of a fufficient quantity of land
on the faid ifland fhall be made to the United States by the con-
{ent of the Legiflature of the State of North Carclina?” And
whereas the Legiflature of the State of North Carolina did, on
the 17th day of Fuly 1704, cede to the United States the jurif-
diction of fo much of the headland of Cape Hotteras in the fame
State, as the Prefident of the faid United States deemed fufficient
and mofk proper for the convenience and accommodation of a
light houfe, and alfo a fufficient quantity of land for building
on the faid ifland, in the harbour of -Occacock, called Shell Cafils,
a beacon of the kind, defcriptions, and dimenfions aforefaid :
And whereas, afterwards, to wit, on the 28th day of September
1797, at the Diftrict aforefaid, Tench Coxe, Bfg. (he the faid
Zench Coxe, then and there being Commiflioner of the Revenue,
in the department of the ‘Secretary of the Treafury,) then and
there was appointed and inftructed by the Secretary of the
Treafury, by and with the authority of the Prefident of the faid
United States, to receive propofals for building. the light houfe
aforefaid, and beacon aforefaid : Rodeszr Worrall, late of the
{fame Diftri&, yeoman, being an ill difpofed perfon; and wick-
edly contriving and contending to bribe and feduce the faid
Tench Coxe, fo being Commiffioner of the Revenue, from the
peirformance of the truft and duty fo in him repofed, on the
faid 28th day of September 1797, at the Diftrict aforefaid, and
awithin the jurifdiGtion of this Court, wickedly, advifedly and
corruptly, did compofe, write, utter, and publifh, and caule to
be deliveted to the faid Tench Coxe, a letter, addrefled to him
the-faid Zench Coxe, in the words and figures following, that is
0 fay:

¢« Dear Bir, : :

¢ Having had thehonor of waiting on you, at different times,
on the light-houfe bufinefs, und having dclivered 2 fair, honeft
€ftimate, and I will be candid to declare, that with my diligent
Cee and
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and induftrious attendance, and fometimes taking an aétive part
in the work, and receiving a reafonable wages tor attending
the fame, I will be told to. fay, that when the work is com-
pleted in the moft mafterly manner, the jobb will clear at the
sinifhing, the fum of £1000. Now if your goodnefs will con-
fider, that the fame fctt of men that will be wanted for a fmall
part of one jebb wiil be neceffary for the other, and particularly
the carpenters, and {mith for the iron work, and as they will
want a blackImith’s fhop and a fett of wols at Cape Hutteras,
the other iron work might be made there, and fent acrofs the
found at a {fmall cxpence, which would make a confiderable fa«
ving.

b have had this morning a fett of good carpenters, fourin
number, as ever emigrated from the old country, as alfo feveral
ftone mafons, offering themfelves to go to Carslina. As 1 told

ou about the fmith that I had engaged, he informed me that
ly;e had'a fett of good fecond-hand tools offered him that might
be purchafed at a reafonable price—therefore, good fir, as hav-
ing-always been brought up in a life of induftry, fhould be
happy in ferving you in the executing this job, and always con-
tent with a realonable profit ; therefore, every reafonable per~
fon would fay that {1400 was not unreafonable, in the two
jobs. If I thould bg fo happy in your recommendation of this
work, I {hould think myfelf very. ungrateful, if I did not offer
you one half of the profits as above ftated, and would depofit
in your hand at receiving the firft payment 350, and the other
£ 350 at the'laft payment, when the work 1s finifhed and com-
pleated. I hope you will not think me troublefome in afkin
for a line on the bufinefs by your next return and will call for
it at the Poft-Office, or in Third Street. In the mean time I
thall fubfcribe myfelf to- be, your obedient and very humble
fervt. to command.

Robert Worrall
Philadelphia, Sept. 28, 1797,
No. 26, North Third Street.”?
‘Which letrer was direted in manner following, that is to fay ¢
For Tench Coxe, Efy.
A Burlington near Briffol,
' Pennfylvania,
 To the'evil example of others in the like cafe offending, and

againft the peace and dignity of the faid United Stotes.

¢¢ And the Grand Inqueft aforefaid, upon their refpective oaths
and affirmations, do further prefent, that Robert Worrall, late
of the fame diftri&k, yeoman, being an ill difpofed perfofi, on
the 28th day of September, in the year aforefaid, in the diftrict
aforefaid, and wichin the jurifdiction of this Court, wickedly,
advifedly, and corruptly, did folicit, urge, and endeavour to

procure
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procure Tensh Coxe, Efy. he the faid Tench Coxe, then and there 1798.
being'Commiffioner of the Revenue of the faid United States, "V~
and then and there intercited and employed in the execution of
the duties of the faid office, to receive propofals for contralting
to build a light houfe on €ape Hatteras, and a beacon on Shelf
Caftle ifland, to contralt with, and give a preference to him the
faid Rebert IVoriall, for the building of the faid light houfe and
beacon, and in order to prevail upon him, the faid Tench Coxey
to agree to give him, the faid Robert W orrall, the preference in
and the benefit of fuch contra&, he the faid Robert Worrall,
then and there did wickedly, advifedly and corruptly, cffer 1o
give the faid Tench Coxe, then and there being Commiilioner of
the Revenue of the United States, as aforclaid, a large fum of
money, to wit—the fum of Seven Hundred Pounds, .money of
Pennfylvania, equat in value to 1866 dollars and 67 cents, in
contcmpt of the laws and conftitution of the faid United States,
to the cvil example of others in the like cafe offending, and
againft the peace and dignity of the faid United Stares.”’

On the evidence, it appeared, that, in confequence of in-
firuftions from the Secretary of the Treafury, A4fr. Coxe had
officially invited propofals, for erefting the Light-Ioufe, &c.
mentioned in the indi¢tment, that the defendant prefented pro-
pofals ; and, while they were under confideration, he fen_t the
offenfive letter, which was dated at Phikidelphia ; but Mr. Coxe
having removed his office (in confequence of the Yellow Fever)
to Burlington, in the State of Neaw- Ferfey, received the letter at
the latter place, on the 28th of Sepremlber 1397, with cther dif-
patches from the Polt-Office of Briffol, in Pennfylvania. On
the receipt of the letter Mr. Coxe immediately confulted Mr.
Ingerfoll (the Attorney General of the State,) communicated' the:
circumftance that had eccurred to the Prefident, and invited the
defendant to a eonference at Buriington. In this conference,
the defendant acknowledged having written and fent the letter;
declared that no one elfe knew its contents, for «in bufinefs
done in his chamber, he did dot let his left hiand know, what
his right hand did”; and repeated the offer of allowing Afr.
Coxe a fhare in the profits of the contradt. He then prefled
for an anfwer ; but was referred by «Afr. Coxe to the period,
when the public offices fhould be again opened in Philadelphia.
Accordingly, foon after the revival .of bufinefs in the City, the
defendant called at Mr. Coxds office ; the whole fubje&t was.
gone over, and perfedly recognized; the offer to give the mo-
ney mentioned in the letter was repeated ; and, in the fullgft
manner, the defendant gave Mr. Coxe to underftand, that he .
would allow /700, 28 2 confideration for Mr. Coxe’s procuring
Lim the contraét. It was not pofitively ftated, that the letter
was produced to the defendant =at this interview; but he ad-
verted to, and unequivocally confirmed, its contents.

Cec 2 Qn
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1798.  On thele fa&ts, M. Levy, for the defendant, obferved, that
it was not fufficient, for the purpofe of conviétion, to prove
that the defendant was guilty of an offence; but the offence
mutfl, alfo, appear to be legally defined, and it muft have been
committed within the jurifdiction of the Court, which under-
takes to try and punifh it. The 3th article of the amendments
to the Federal Conftitution (3 Pol. Swifé's Edit. p. 456) provides,
indeed, exprefsly, that «in all criminal profecutions, the ac-
cufed fhall enjoy the right to-a fpeedy and public trial, by an
impartial Jury of the State, or Diftrick, wherein the crime fhall
have been committed, &c.” Now, in the prefent inftance,
there, is no proof that the criminal letter was written in Penn-
Sytvania 5 and the proof of publication and delivery is at Bur-
lingtony in New-Ferfey. The firft count of the inditment,
therefore, muft neceffarily fail ; and unlefshe is convi¢ted upon
that, he cannot be convited on the fecond count ; which is at-
tempted to be fupported, merely by evidence of recognizing in
Philadelphia, a corrupt offer previoufly made in another place,
out of the jurifdi¢tion of the Court.

The Attorney of the Diftri€k ((Rawle ) replied, that accor-
ding to the decifion in Dr. Henzey's cafe ( Burr. ) the letter
being dated-at Philadelphia, is, in itfelf, fufficient proof that it
was written there. But the letter was put into the Briffol poft
office by the defendant ; and, confequently, by his a&t, done in

- Pennfylvania, it was caufed to be delivered to 2. Coxe at Bur-
lington. 'The.oppofite dotrine, indeed, would furnifh abfolute
impunity to every offender of this kind, whofe crime was not
commenced and confurnmated i the fame Diftriét : for, the
defendant, it is faid, cannot be punithed in Peanfjlvania, be-
caufe the letter was delivered to Mr. Coxe in Neaw- Ferfey; and,
by a parity of reafoning, he could not be punithed in New-
Ferfey, becaufe it was neither written, nor delivered by him,
within the jurifdiction of that-State. To thew that the offer
of a bribe is inditable, though the bribe is not accepied, he
referred to 4 Burr. 2494. 1 Ld. Raym. ¥377.

By tHE CourtTi;—The letter appears by its date to have
been written in-Pennfylvania; and it is a&ually delivered by the
defendant at a poft office in Pennfylvania. The writing and
the delivery at the Poft-Office (thus putting it,in the way to
be delivered to Mr. Coxe) muft be confidered, in effedt, as one
act; and, as far as refpedts the defendant, it is confummated -
within the jurifdiCtion of the Court. We, therefore, think,
that thé firft count in the indi€tment is fufliciently fupported.

- But, on the.fecond copnt, there can be no poffible doubt, if
the teftimony is credited. The defendant, in the city of Pki-
ladelphia, unequivocally repeats, in words, the corrupt offer, -
which he had previoufly made to Ar. Coxe in writing.

Verdi€t—Guilty en both counts of the _Indi&m%xt.”
: allas
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Dallas, (who had declined fpeaking on the faéts before the
Jury) now moved in arreft of judgment, alledging that the
Circuit Court could not take cognizance of the crime charged
in thé indi€tment. He prémifed, that, .independent of the
general queftion of jurifdition, the indiGment was exception-
able, in as much as it recited the a& of Congrefs, making it
the duty of the Secretary of the Treafury to form the contrats
contemplated, but did not ftate the authority for devolving that
duty on the Commiflioner of the Revenue 3 and, confequently,
it could not be inferred, that the corrupt offer was made to
feduce the Commiffioner, from the faithful execution of an
sfficial public truft, which was the gift of the profecution. PBut,
he contended, that the force of the:-objeCtion to the jurifdic-
tion, {uperfeded the néceflity of attending to matters of tech-
nical form and precifiori, in prefenting the accufation. It will
be admitted, that all the judicial authority of the Federal
Courts, muft be derived, either from the Conftitution of the
United States, or from the' A&s of Congrefs made in pur-
{uance of that Conftitution. It is, therefore, incumbent upon
the Profecutor to fhew, that an offer to bribe the Commitfioner
of the Revenue, is a violation of {fome Conftitutional, or Le-
giflative, prohibition. The Conftitution contains exprefs provi-
Jwons in certain cafes, which are defignated by a definition of
the crimes ; by a reference to the charalters of the parties of-
fending 5 or by the exclufive jurifdiction of the place where
the offences were perpetrated+ but the crime of attempting to
bribe, the-charalter of a Federal officer, and the place, where
the prefent offence was committed, do not form any part of the
Confiitutional exprefs provifions, for the exercife of judicial autho-
rity in the Courts of the Union. The.judicial power, how-
ever, extends, not only to all cafes, in Jaw and equity, arifing
under the Conflitution; but, hkewife, to all fuch as fhall arife
under the laws of the United States, (Arf. 3. . 2.) and be-
fides the authority, fpecially vefted in Congrefs; to pafs laws
for enumerated purpofes, there is a general authority given
¢ to make all laws which fhall be neceffary and proper for car-
rying into execution 2ll the powers vefted by the Conftitution.
-in the govermment of the United States, or in any department
or office thereof.” (4rz. 1. Sei. 8. Whenever, then, Con-
grefs think any provifion neceffary to effeCtuate the Conftitutio-
nal power of the government, they may eftablith it by law 3
and whenever it is fo eftablifhed, a violation of its fan&ions will
_come within the jurifdiction of this Court, under the 1 125 Setion
of the Judicial Aé, which declares,that the Circuit Court ¢ fhail
have exclufive cognizance of all crimes and offences cognizable
under the authority of the United States, &c.” 1. Vol. Swift's

Edit. p. 5. Thus, Congrefs have provided by law, for the-
“punifhment

1768.
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punifhment of Treafon, mifprifion of Treafon, Piracy, coun-
terfeiting any public Certificate, ftealing or falfifying Records,
&c; for the punithment of various crimes, when committed
within the limits of the exclufive jurifdition of the United
States ; and for the punifhment of bribery itfelf in the cafe of
a Judge, an Officer of the Cuftoms, or an Officer of the-Ex~
cie. 1. Vol Swiffs Edit. p. 100. Ibid. p: 236. f. 66. lbid.

-#- 327. /- 47. Butin the cale of the Commiffioner of the Re-

venue, the A& conftituting the office does npt- create or declare
the offence ; 2. ol p. 112, /. 6. it is not recognifed in the A&,
under which propofals for building the Light-houfe were invit—
ed; 3. Vol p..63. and there is no other A& that has the
flighteft relation to the fubject:

Can the offence, then, be faid to-arife under-the Conftitution,
or the laws of the United States? And, if not, what is there
to render it cognizable under the authority of the United
States? A cafe arifing under a law, muft mean 2 cafe depend-
ing on the expofition of 2 law, in refpedt to fomething which
the law prohibits, or erjoins. There is no chara&eriftic, of
that kind in the prefent inftance. But, it may be fuggeftad,
that the office being eftabiifhed by a law of the United States,
it is an incident naturally attached to the authority of the Unit~
cd States, to guard the officer againft the approaches. of cot-
ruption, in the executior of his public truft. It is true, .that
the perfon who accepts an office may be fuppofed to enter into.
a compact to be an{werable to.the government, which he ferves,.
for any violation of his duty; and, having taken the oath of
office, he would unqueftionably be liable, in fuch cafe, to a
profecution for perjary in the Federal Courts. But becaufe one
man, by hisown a&, renders himfelf amenable to a particular
jurifdiction, fhall another man, who has not incurred a fimilar
obligation, be implicated ? 1If, in other words, it i§ fufficient
to veft a jurifdiétion in this court, that a Federal Officer is con-
cerned ; if it Is a fufficient proof of a cale arifing under 2 law

.of the United States to affect other perfons, that fucli officer is

bound, by law, to difcharge his duty with fidelity 5—a fource
of jurifdi@ion is epened, which mulft irievitably ‘overflow and
deftroy all the barriers between the judicial authorities of the
State and the general government. Any thing which can pre-
vent a Federal Officer from the pun&tual, as well as from an
impartial, performance of. his duty; an affault and battery ; or
the recovery of a debt, as well as the offer of a bribe ; may

"be made a foundation of the jurifdi@ion of this court; and,

‘confidering the conftant.difpofition of “power to extend the
fphere of its influence, fitions will be reforted to, when real
cdfes ceafe to occur. A mere fictions that the defendant is in
whie cuftody of the marfhal, hes rendered the jurifdiGion %f_ the

‘ ' S ing'$
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King’s Bench univerfal in all perfonal ations. Another fiftion, 1798,
which ftates the Plaintiff to be a debtor of the Crown. gives vl
cognizance of all kinds of perfonal fuits to the Exchequer =

And the mere profeffion of an Attorney attaches the privilege
of fuing and being fued in his own Court. If, therefore, tﬁc
difpsfition to amplify the jurifdi&tion of the Circuit LCourt
exifts, precedents of the means to do {0 are not wanting, and
it may hereafter be fufficient to fuggeft, that the patty isa
Federal Officer; in order to enable this Court to try evety {pe-
cies of crime, and to fuftain every defcription of alticn.

But another ground may, perhaps, be taken to vindicate the
prefent claim of jurifdi&tion: it may bé urged, thht though the
offence is not fpecified in the Conftitution, nor defined in 2ny
act of Congrefs; yet, that it is an offence at common law; and
¢thot the common law is the law of the United Siates, in caies
thart arife under their authority. The nature of our Federal
compad, will not, however, tolcrate this dofirine. The 12th
article of the amendment, {tipulates, that ¢ the poswers not de-
legated to the United States by the confiitution, nor prohibited
by it to the States, are referved to the States: refpeiively, or
to the People.” In relation to criracs and punifhments, the
obje@s of the delegated power of the United States are enume-
rated and fixed. Congrefs may provide for the punifhment of
sounterfeiting the fecurities and current coin of the United States;
- and may define and punifh piracies and felonies comimitted on
the high feas, and offences againf. the law of nations. Arf. L.
£+ 8. And, fo, likewife Congrefs may make all laws which fhall
be neceffary and proper for carrying into execution the powers
of the general government. But here is no reference 0 a com-
mon law authority: Every power is matter of definite and po-
fitive grant ; and the very powers that are granted cannot taks
effe@ unnl they are exercifed threugh the medium of 2 law.
Congrefs had undoubtedly a power to make a law, which fhouid
render it criminal to offer a bribe to the Commiffioner of the
Revenue 3 but not having made the law, the crime is not re-
cognized by the Federal Code, conftitutional or legiflative 5
and, confequently, it is not a fubject on which the Judicid
authority of the Union can operate.

The cafes-that have occurred, fince the eftabliftment of the
Federal Contlitution, confirm thefe general principles. The
indiGtment againft Henfield, an American citizen, for eniifting
and ferving on board a French privateer, while fhe captured a
Durch merchant thip, &c. exprefsly charged the dcfendant
with a violation of the treaties exifting between the Uwnited
States and che nited. Netherlands, Great Britain, &e. which
is 2 matter cognizable under the Federal autharity by the very
words of the Conflitution. The jurifdiction i the indictment

againft
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againft Ravafa, -was fuftained by reafon of the Defendant’s
official character as Conful.* And in a recent profecution by
the State of Pennfylvania againft Shegfer, in the Mayor's
‘Court of Philadelphia, 2 motion in arreft of judgement was
over-ruled by the Recorder (Mr. Wileocks) though the offence
confified in forging claims to Land-Warrants, -iffuable under
the refolutions of Congrefs 5 and although the cognizance of
all crimes and offences, cognizable under the authority of the
Union, is exclufively vefted in the Diftri& and Circuit Courts .

Rawle (the Attorney of the Diftrict) obferved, that the ex-
ception, taken in fupport of the motion in arreft of. Judge-
ment, ftruck ar the root of the whole fyftem of the national
government ; for, if oppofition to the pure, regular, and effi-
cient adminiftration of its affairs, could thus be made by fraud,
the experiment of force might next be applied and doubtlefs
with equal impunity and fuecefs. He concluded, however,
that it-was unneceflary to reafon from the inconveniency and
mifchief of the exception; for, the offence was ftri&tly within
the very terms of the Conftitution, arifing under the laws of
the United States. If no fuch office had heen created by the
laws of the United States, no attempt to corrupt fuch an officer

“could have been made; and it is unreafonable to infift, that

merely becaufe a law has not prefcribed an exprefs and apprc-
priate punifhment for the offence, that, therefore, the offence,
wheri committed, fhall not be punithed by the Circuit Court,
upon the principles of common law punifhment. "The effe&,
indeed, of the pofition is ftill more injufious ; for, unlefs this
offence is punifhable in the Federal Courts, it certainly is not
cognizable before any State tribunal. The true point of view
for confidering the cafe, may be afcertained, by an -enquiry,
whether, if Mr. Coxe hid "accepted the bribe, and betrayed
his. truft, he would not have been indi&able in the Courts
of the United States?  If he would be fo inditable, upon the
frongeft principles of analogy, the offence of the perfon who
texipted him, muft be equally the fubjeQ of animadverfion be-
fore the fame judicia] authority. * The precedents cited by the
Defendant’s Counfel, are diftinguithable from the prefent in-

"diétment.. The profecution againft "Henfield was not exprefsly

on the treaty, but on the law of nations, which is a part of
‘the common law of the United States; and the power of in-
diéting for a breach of treaty, not exprefsly providing the
means of enforcing performance in the particular inftance, is
itfelf 2 common law power. Unlefs the judicial fyftem of the

- United States jugified a reécourfe to common law egainft an

individual guilty of a breach-of treaty, the offence, where no
~fpecific

* See. ant, f. 297,
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fpecific penalty was to be found in the treaty, would, therefore,
remain unpunifhed. So, likewife, with.refpet to Ravara, al-
though he held the office of a Conful, he was indiGted and
punifhed at the common law. The offence charged in Refpub-
dica v. Shoffer, did not arife under the laws of the Unisted States;
but was fimply the forgery of the names of private citizens,
in order to defraud them of their rights; and even as far as the
forgery might be fuppofed to deccive the public officers, it was

a deception in regard to a mere oflicial arrangement, for afcer-.

taining transfers of donation claims, and not in regard to any ac
direCted.by law to be performed. But a further diftiné&tion
prefents itfelf. The donations to the foldiers were founded
upon refolutions, of the United States in.Congrefs, pafled long
before the adoption of the prefent Conftitution. The Courts
of the feveral States therefore held a jurifdiétion of the offence,
which, without pofitive words or neceffary implication, was not
to be diveited. The cafe did not ceme within the expreflions
in the Conftitution, ¢ cafes arifing under the Cenftitution and
laws of the United States,” &c. nor has it been exprefsly
provided for by any a& under the prefent Conftitution. The
criminal jarifdi¢tion of the Circuit Court, which, wherever it
exifts, muft be exclufive of State jurifdiction, cannot, perhaps,
fairly be held to operate retrofpeétively, by withdrawing. from
the State Judicatures powers they held, and duties they perw
formed, previoufly to the Conftitution, from which the Circuit
Court derived its birth.

Crasg, Fuftice. Do you mean, Mr. Attorney, to fupport

1798,
vroid

this indiGtment folely at common Jaw ?  If you do, I have no -

difficulty upon the fubje& : The indi€tment cannot be main~
tained in this Court.

Rawle, anfwering in the affirmative, Crasg, Fufice, ftopped
B, Levy, who was about to reply, in fupport of the motion in
arreft of judgment; and delivered an opinian to the following
eflect,

€nasz, Fuflice. This is an indiGkment for an offence high
ly injurious to morals, and deferving the fevereft punifhment ;
but, as it is an indi¢tment at common law, I difmifs, at once,
every thing that has been faid about the Contftitution and Laws
of the United States.

In this country, every man fuftains a two-fold political capa-
city; one in relation to the State, and another in relation to the
United States. In relation to the State, he is fubje& to various
municipal regulations, founded upon the State conftitution and
policy, which do not affe€t him in his relation to the United
States : For, the Conflifution of the Union, is the fource of all
the jurifdiction of the natienal government; fo that the departe
ments of the government can never aflume any power, that is

Ddd not
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not exprelsly granted by that inftrument, nor exercife a powes
in any other manner than is there prefcribed. Befides the pare
ticular cafés, which the 825 feFion of the 1ff article defignates,
there is a power granted to Congrefs to create, define, and pu-
nifh, crimes and offences, whenever they fhall deem it neceflary
and proper by law to do fo, for effeCtuating-the objeéts of the
government ; and although bribery is not among the crimes and
offences {pecifically mentioned, it is certainly included in this
generdl provifion. The queftion, however, does not arife about
the power ; but about the exercife of the power :—Whether
the Courts of the U/nited States can punith 2 man for any all,
before it is declared by a law of the United States to be criminal?
Now; it appears to my mind, to be as effential, that Congrefs
fhould define the offences to be tried, and apportion the punifh-
wents to be infliCted, as that they thould ere&t Courts to try
the criminal, or to Ppronounce a fentence on convition,

It is attempted, however, to fupply the filence of the Confti-
tution and Statutes of the Union, by reforting to the Common
law, for a definition and punifhment of the offence which has
been committed : But, in my opinion, ‘the Unired States, as a
Federal government, have no common law; and, confequently,
1o indié¢tment can he maintained in their Courts, for offences
merely at the common.law. 1If, indeed, the United States can
be fuppofed, for-a moment, to have a common law, it muft, I
prefume, be that of Englarid ;" and, yet, it is impoffible to trace
when, or how, the fyftem was adopted, or introduced. With
xefpet to the individual States, the difficulty does not occur.
When thé American colonies were firft fettled by our anceftors,
it was held, as well by the fettlers, as by the Judges and law-
yers of England,’ that they brought hither, as a birth-right and
inheritance] fo much of the common law, as was applicable to
their local fituation, and change of circumftances. But each
colony judged for itfelf, what- parts of the common law were
applicable to its new condition; and in various modes, by
Legiflative alts, by Judicial decifions, or by conftant ufage,
adopted fome parts, and rejected others. Hence; he who fhall
travel through the different States, will foon difcover, that the
whole of the common law of Fngland has been no where ine
troduced 5 that fome States have rejected what others have
adopted 5 and that there is, in fhort, a great and eflential diver-
fity ;. in the fubje@s to which the common law is applied, as
well as in the. extent of its application. The comman law,
thercfore, of one State, is not the common law of another; but
the common Rw of England, is the law of each State, fo far as
cach ftate has adopted it 5 and it refults from that pofition, con-
nected with the Judicial a&, that the common law will always
apply to {uits between citizen and citizen, whether theyare in-
ftituted in a Federal, or State, Court. . Bat

’
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But the queftion recurs, when and how, have the Courts of 1%98.
the United states acquired a comrfion law jurifdiction, in crimi- s
ndl cafes ? The United States muft poflefls the common law
themfelves, before they can communicate it to their Judicial
agents: Now, the United States did not bring it with them
from England ; the Conftitution does not createit; and no a&
of Congrefs has affumed it. Befides, what is the common law
to which we are referred? Is it the common law entire, asit
exifts in" England ; or medified as it exifts in fome of the States;
and of the various modifications, which are we to feleét, the
fyftem of Gergia or New- Hampfbire, of Pennfylvania or Cone
e ticut ? ‘

Upon the whole, 1t may be a defet in our political inflitue
tions, it may be an inconvenience in the adminifiration of ju-
ftice, that the common law authority, relating to crimes and
punithments, has not been confeired upon the government of
the Unsted States, which is a government ip other refpeéls alfo
of a limited jurifdiCion : but Judges cannot remedy political
imperfections, nor {upply any Legiflative omiflion. I will not
fay whether the offence is at this time cognizable in a State
Court. But, certainly, Congrefs might have provided, by law,
for the prefent cafe, as they have provided for other cafes, of
a fimilar nature ; and.yet if Congrefs had ever declared ang
defined the offence, without preferibing a punithment, I theule -
ftill have thought it improper to exercife a difcretion upon that
part of the fubje&t.

Perers, Fuffice.  'Whenever 2 government has been efta-
blithed, I have always fuppofed, that a power to preferve itfelf,
was a neceflary, and an infeparable, concomitant. But the ex
iftence of the Federal government would be precarious, it could
no longer be called an independent government, if, for the pu-
nifhment of offences of this nature, tending to obitrut and per-
vert the adminiftration of its affairs, an appeal muft be made
to the State tribunals, or the offenders muft efcape with abfo-
lute impunity, ¢

The power to punifh mifdemeanors, is originally and ftriQly
a common law power ; of which, I think, the Unsted States are
conftitutionally poffeffed. It. might have been exercifed by
Congrefs in the form of a Legiflative act ; but, it may, alfo,
in my opinion be enforced in a courfe of Judicial proceeding.
‘Whenever an offence aims at the {fubverfion of any Federal in-
{titution, or at the corrupton of its public officers, it is an of-
fence againft the well-being of the United States s from its very
nature,. it is cognizable under their authority ; and, confequent-
1y, it is within the jurifdi¢tion of this Coust, by virtue of the
x12h feltion of the Judicial act.
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1798.  The Court being divided in epinion, it became a doubt, whea

Wy~ ther fentence could be prenounced upon the defendant ; and =

wifh was expreffed by the Judges and the - Attorhey of the Di

firict, thar the cafe might be put intq fucha form, as would ad«

mit of obtaining the ultimate decifion of the Supréme Court,

upon the important principle of the difcuffion: But the coune

{el for the priloner did not think themfelves authorifed to entex

into’a compromife of that nature. The Court, after a fhort

" confultation, and declaring, that the fentence was mitigated in

confideration of the defendant’s circumftances, proceeded to
adjudge, ) '

That the defendant be imprifoned for, three months ; that he
pay a fine of 200 dollais; andrthat he ftand cormitted, ’till
this {entence be complied with, and the cofts of profecution
paid. ' '

HoLLINGSWORTH werfis ADAMS.

OREIGN ATTACHMENT returnable to the prefent
Term. The defendant was ftated to be a citizen of De-.
{awarz, in the proccfs which had iffued; and M. Levy, having
produced an afidavit in proof of that fact, moved to quath the
writ, on the ground, that the Federal Courts had no jurifdic~
tion, in cales of Foreign Attachment, By the 11h feiion of the
Judicial act (1 7ol Swiff's Edit. p. 55) it is exprefsly. provided,
that ¢ no perfon fhall be arrefted in one Difiri€ for trial in
another, in any civil action before a Circuit, or Diftri&t, Court : -
And no ciwil fuit {hall be brought before either of the faid
Courts againft an inhabitant of the United States, by any original
procefs, in any other difivic? than thay whereof be is an inkabitant, or
- sn which ke fpall be found at 1he time of ferving the writ” Now,
this is a civil fuit, brought here by original proeefs againft the de-
fendant, who is an inhabitant of another diftric¥, and was not
found in Pennfylvania at the time of ferving the writ, . .
Thomas and Hellowell, on.behalf of the plaintiff, wifhed for
time to enquire into the pradtice ; out not being able on the next
day to affign any fatisfaCtory reafon in maintenance of the a&ion,
Tue Courr direted the writ to be quathed with cofts,

WILKINSON etal. verfus NicRL1N et af.

r ‘ YHIS was an a&ion brought-by the Indorfees of 2 Bill of Ex-
change, drawn by M<Clenackan and Moore, upon Gerge
Barclay, of Lcudon, in favor of the defendanits, and by them in-
. : dorfed



